
 

INFRASTRUCTURE DEVELOPMENT AND FINANCING AGREEMENT 
 

THIS AGREEMENT (the “Agreement”) by and between the CITY OF 
HOUSTON, TEXAS, a Texas home-rule municipal corporation (the “City”), and 
Ainbinder Heights LLC, a Texas limited liability company (the “Developer”), is 
entered into on this ___ day of ___________, 2010 (the “Effective Date”). 

 
WHEREAS, Developer owns or has contracted to purchase certain tracts of 

land totaling approximately 23 acres within the corporate limits of the City, as 
depicted on the map marked as Exhibit “A” attached hereto (the “Property”), for 
the purpose of developing a multi-tenant commercial/retail development, 
proposed to be known as Washington Heights (the “Project”); and 

 
WHEREAS, certain public works and improvements, including water, 

sewer, drainage, road improvements, and traffic signals must be developed to 
serve the Project; and 

 
WHEREAS, the Developer agrees to finance and develop such 

improvements in accordance with the terms and conditions of the Agreement; and 
 
WHEREAS, the City has the authority to contract with the Developer for 

the development of City infrastructure; and 
 
WHEREAS, the City recognizes the positive economic impact that the Project 

will bring to the City through timely development and diversification of the economy, 
elimination of unemployment and underemployment through the production of new 
jobs, the attraction of new businesses, and the additional ad valorem and sales and use 
tax revenue generated by the Project for the City; and 

WHEREAS, the City has established a program in accordance with Article III, 
Chapter 52-a of the Texas Constitution and Chapter 380 of the Texas Local Government 
Code (“Chapter 380”) under which the City has the authority to use public funds for 
the public purposes of promoting local economic development and stimulating 
business and commercial activity within the City; and 

WHEREAS, consistent with Article III, Section 52-a of the Texas Constitution, 
Chapter 380, and other law, the City has made specific proposals to Developer to 
advance the public purposes of developing and diversifying the economy of the state, 
eliminating unemployment or underemployment in the state, and developing or 
expanding transportation or commerce in the state; and 

WHEREAS, in consideration of the design, timely construction, and 
development of the Project, which will bring additional sales tax and ad valorem tax 
revenues to the City and additional jobs resulting from the construction of the Project, 



the City desires to enter into this Agreement pursuant to Chapter 380 and other laws 
applicable to the development of municipal infrastructure as an economic incentive for 
the Developer to develop and construct the Project;  
 

NOW, THEREFORE, for and in consideration of the promises and the 
mutual agreements set forth herein, the City and Developer hereby agree as 
follows:  
 

ARTICLE I 
THE PROJECT 

 
The Developer intends to construct (or cause to be constructed) the Project, 

a multi-tenant commercial/retail development proposed to be known as 
Washington Heights.  A Conceptual Site Plan for the Project is attached hereto as 
Exhibit “B.”  The Project may be constructed in phases, at the sole discretion of the 
Developer.  If constructed in phases, the first phase of the project will minimally 
include 75,000 square feet of commercial/retail development, including an 
“Anchor Retailer.” 

 
The Developer will endeavor to design the Project in an architectural style 

that is harmonious with the general architectural style of the Heights 
neighborhood.  Developer shall satisfy all City permitting requirements, 
including, but not limited to, Chapter 9 of the City’s Department of Public Works 
and Engineering Infrastructure Design Manual and building permitting 
requirements.  Prior to initiating construction of the Improvements as defined 
below, the Developer’s engineer shall certify to the Chief Development Officer of 
the City that, based on the application of the City’s Design Criteria, the available 
information related to the previous development and impervious cover, and the 
site plan for the Project as of the certification date, the rate of stormwater runoff 
from the Property after the development of the Project will be no greater than the 
rate of stormwater runoff from the Property as it was previously developed. 
 

ARTICLE II 
THE IMPROVEMENTS 

 
A. Improvements   
 
The Developer agrees to design and construct the water, sewer, drainage, 

road, traffic signal, right-of-way and median landscaping, sidewalk and related 
improvements (the “Improvements”) necessary to serve the Project as and when 
needed. A preliminary list of the Improvements is set forth in Exhibit “C”, which 
may be modified by the Developer at any time to modify, add, or remove 
Improvements.  The dollar amounts listed in Exhibit “C” are estimates of probable 
costs; actual costs may be higher or lower. The Improvements include certain off-
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site improvements to White Oak Bayou and bridges crossing White Oak Bayou 
(the “White Oak Bayou Improvements”).  Acquisition of right-of-way is required 
for some Improvements. The drainage-related Improvements may include certain 
on-site detention facilities (the “Detention Improvements”), if required by the 
City’s generally-applicable development ordinances, that would not be a part of 
the City’s storm sewer system.  If the Developer is required to construct the 
Detention Improvements, the Detention Improvements shall not be conveyed to 
the City pursuant to Article II.F., but the Improvements Costs (defined herein) of 
the Detention Improvements shall be subject to reimbursement pursuant to Article 
III.  All Improvements other than the Detention Improvements shall be referred to 
herein as the “City Improvements.”  

 
B. Standards and Approvals 
 
The plans and specifications for the Improvements shall be subject to the review 

and approval of all governmental entities with jurisdiction, including, without 
limitation, the City.   

 
Before the commencement of any construction of any City Improvements 

(other than the White Oak Bayou Improvements), the Developer will submit to the 
Director of the Department of Public Works and Engineering of the City, or to his 
designated representative, all plans and specifications for the construction of such 
Improvements and obtain the approval of such plans and specifications therefrom.  
All water wells, water meters, flushing valves, valves, pipes, and appurtenances 
thereto, will conform exactly to the specifications of the City.  All water service lines 
and sewer service lines, lift stations, sewage treatment facilities, and road facilities, 
and appurtenances thereto, will comply with the City’s standard plans and 
specifications as amended from time to time.  Prior to the construction of any of the 
City Improvements (other than the White Oak Bayou Improvements), the 
Developer or its engineer will give written notice by registered or certified mail to 
the Director of Public Works and Engineering, stating the date that such 
construction will be commenced.  The construction of the City Improvements (other 
than the White Oak Bayou Improvements) will be in accordance with the approved 
plans and specifications, and with applicable standards and specifications of the 
City; and during the progress of the construction and installation of such 
Improvements, the Director of Public Works and Engineering of the City, or an 
employee thereof, may make periodic on-the-ground inspections.  
 
 Developer agrees to work with the City to (1) design and construct sidewalks 
that are wider than the standard requirement of 4 feet; and (2) plant trees along Yale 
Street and Heights Boulevard that are larger in caliper than the standard 
requirement of 1.5 inches.  The City agrees that such sidewalks or trees will be 
Improvements and shall be reimbursable to the Developer subject to the terms and 
conditions of this Agreement. 
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 C. Competitive Bidding 
 

Construction contracts for the City Improvements shall be let on a competitive 
bidding basis.  After preparation of final plans and specifications and their approvals 
as required by this Agreement, the Developer shall advertise for or solicit bids (as 
required by law applicable to the City) for construction as described in the final plans 
and specifications.  The City’s representatives shall be notified of, and invited to attend 
when applicable, pre-bid conferences, bid openings, and the award of contracts in 
accordance with the notice provision of Article V.B. of this Agreement.  The City shall 
designate from time to time in writing the persons who shall be their designated 
representatives.  In the event of the failure of the City to designate representatives, the 
Director of Public Works and Engineering shall be the City’s representative. 
Notwithstanding the foregoing provisions providing for construction contracts on a 
competitive bidding basis, in accordance with the requirements of Section 271.114(a), 
Local Government Code, the City has determined that the “competitive sealed 
proposals method,” in accordance with Section 271.116, Local Government Code,  
provides the best value for the City and hereby delegates authority to the Developer as 
its designated representative to take any and all actions required to implement such 
method.  
 

The Developer reserves the right to reject all proposals and re-advertise for 
proposals if the proposals are not acceptable to the Developer. 
 

D. Improvements Costs 
 

The Developer shall promptly pay (or cause to be paid) all costs of 
designing, constructing, or acquiring the Improvements (the “Improvements 
Costs”) as such costs become due, including, without limitation: (i) all costs of 
design, engineering; materials, labor, construction; testing and inspection, arising 
in connection with the construction of the Improvements (except for those items 
which are being contested in good faith by Developer); (ii) all payments arising 
under any contracts entered into for the design or construction of the 
Improvements (except for those items which are being contested in good faith by 
Developer); (iii) all costs incurred in connection with obtaining governmental 
approvals, certificates, and permits required in connection with the construction 
of the Improvements; and (iv) the Developer’s costs to acquire right-of-way.  The 
Improvements Costs shall also include all legal, engineering, and other consultant 
costs in connection with the design and construction of the Improvements or the 
negotiation, preparation and approval of this Agreement and all matters related 
thereto, including the purchase of and payment for the Improvements. 
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E. Easements and Rights-of-Way 
 
All water, sewer, and drainage facilities, other than the Detention 

Improvements, shall be constructed within City or public easements or rights-of-
way.  All road improvements shall be constructed in City or public rights-of-way.   

 
F. Ownership, Operation and Maintenance 

 
As the acquisition and construction of each integral stage of the City 

Improvements is completed and each integral stage of the City Improvements becomes 
operational, the Developer shall convey the same to the City (including right-of-way), 
reserving, however, a security interest therein for the purpose of securing the 
performance of the City under this Agreement (the “Security Interest”).  At such time 
as the Purchase Price and Interest (defined herein) have been paid, the Developer shall 
execute a release of such Security Interest and the City shall own the City 
Improvements free and clear of such Security Interest. 

 
As construction of each integral stage of the City Improvements is completed, 

representatives of the City shall inspect the same and, if the City finds that the same 
has been completed in accordance with the final plans and specifications, or any 
modifications thereof, and in accordance with all applicable laws, rules, and 
regulations, the City will accept the same, whereupon such portion of the City 
Improvements shall be operated and maintained by the City at its sole expense. 

 
G. Records and Audit 
 
The Developer shall be responsible for maintaining records of 

Improvements Costs paid and evidence of such payments and shall make such 
records available to the City at the City’s reasonable request. The City may audit 
the calculation of the Improvements Costs at its own expense. 

 
ARTICLE III 

PURCHASE OF CITY IMPROVEMENTS / 
REIMBURSEMENT FOR DETENTION IMPROVEMENTS 

 
A. Purchase Price/ Reimbursement Amount/ Total Payment Amount/ 

Interest 
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The “Purchase Price” is the Improvements Costs of the City Improvements 
plus interest on funds used to pay such Improvements Costs (“Interest”).  The 
“Reimbursement Amount” is the Improvements Costs of the Detention 
Improvements plus Interest.  The “Total Payment Amount” is the Purchase Price 
plus the Reimbursement Amount.  The Total Payment Amount, net of Interest, shall 
not exceed $6,050,000, which may be increased by mutual agreement of the Chief 
Development Officer of the City or his designee and Developer. (The Total Payment 
Amount, inclusive of Interest, may exceed $6,050,000.) 
 

If the City pays the Total Payment Amount in accordance with the payment 
option established in Article III.B. herein, then Interest shall be calculated from the 
date of payment by the Developer to the time of payment by the City at the fixed or 
variable borrowing rate of the Developer, or, if the Developer does not borrow, at the 
prime rate as published in the Wall Street Journal, plus 1%, as such rates adjust from 
time to time. In the case where either variable interest rate is used to pay the 
Developer, interest will be computed in the same manner as the Developer’s bank 
would calculate the interest on the running outstanding balance, adjusted as the 
interest rate changes. If the City pays the Total Payment Amount, or the balance 
thereof, in accordance with the payment option established in Article III.C., then 
Interest shall be calculated from the date of payment by the Developer to the time of 
payment by the City at the maximum rate established by Chapter 302.001(b) of the 
Texas Finance Code and Article XVI, Section 11 of the Texas Constitution, as amended.  

 
Interest shall be calculated on the basis of a year of 360 days and the actual days 

elapsed (including the first day, but excluding the last day) occurring in the period for 
which such interest is payable, unless such calculation would result in a usurious rate, 
in which case interest shall be calculated on the basis of a year of 365 or 366 days, as 
applicable, and the actual days elapsed (including the first day, but excluding the last 
day).  
 

B. Purchase of City Improvements/ Reimbursement for Detention 
Improvements 

 
The City shall purchase the City Improvements from the Developer at the 

Purchase Price.  The City shall reimburse the Developer for the Improvements 
Costs of the Detention Improvements at the Reimbursement Amount.  The City’s 
obligation to purchase the City Improvements and reimburse the Developer for 
the Improvements Costs of the Detention Improvements shall be absolute and 
unconditional, and until such time as the Total Payment Amount has been fully 
paid, the City will not suspend or discontinue any payments provided for in this 
Agreement and will not terminate this Agreement for any cause.  
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The Developer shall provide the City notice of the completion of the Anchor 
Retailer and the date on which the Anchor Retailer opens for business to the 
general public (the “Operation Date”) in accordance with the notice provisions of 
Article V.B. of this Agreement.  The City shall purchase the City Improvements 
from the Developer and reimburse the Developer for the Improvements Costs of 
the Detention Improvements by paying the Total Payment Amount to the 
Developer no later than the fifteen month anniversary of the Operation Date (the 
“Payment Date”).  The City may pay the Total Payment Amount from any source 
lawfully available source of funds. 

 
 If the City does not pay the Total Payment Amount by the Payment Date, 
then the City agrees to issue its bonds, notes, or other obligations for the purpose 
of paying the Purchase Price. 
 

C. Improvements Fund 
 

Notwithstanding the City’s obligation to pay the Total Payment Amount on the 
Payment Date and to issue bonds, notes or other obligations if necessary to pay the 
Purchase Price, in the event the City does not pay the Total Payment Amount by the 
Payment Date, the City shall create a special fund to be known as the Improvements 
Fund (the “Improvements Fund”) and shall deposit, at least quarterly, into it an 
amount equal to:  (i) the total Ad Valorem Tax attributable to the property designated 
in Exhibit “D” (the “Economic Impact Area”), and (ii) the Sales Tax attributable to the 
Economic Impact Area (collectively, the “Project Revenues”).   

 
The “Ad Valorem Tax” is defined as the City ad valorem taxes on the value 

of the real and personal property (including all store inventories, equipment, and 
fixtures) located within the Economic Impact Area as certified by the Harris 
County Appraisal District. 
 

The “Sales Tax” is defined as the actual amount of sales and use taxes 
collected by the City on the total taxable sales generated in the Economic Impact 
Area, as authorized by Chapter 321 of the Texas Tax Code, for businesses 
operating in the Economic Impact Area. 

 
To the fullest extent permitted by law, the City agrees that:  (i) it will not 

pledge or apply the Improvements Fund to any other purpose or payment of any 
obligation of the City except for the obligations arising under this Agreement; (ii) 
it will not commingle the Improvements Fund with any other funds of the City; 
(iii) it will not take any action or omit to take any action that will affect the 
continued existence of the Improvements Fund or the availability for deposit 
therein of the Ad Valorem Tax or Sales Tax; and (iv) it will direct the investment 
of the Improvements Fund in accordance with Texas law applicable to investment 
of funds by municipalities. The Improvements Fund shall be used only to pay the 
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Total Payment Amount to the Developer or debt service on bonds, notes or other 
obligations issued by the City to pay the Purchase Price to the Developer until such 
time as the Total Payment Amount has been paid in full, whether from the 
Improvements Fund or other sources. 

 
Notwithstanding the City’s obligation to pay the Total Payment Amount on the 

Payment Date, if the City does not pay the Total Payment Amount on the Payment 
Date, then on the Payment Date and quarterly thereafter, the City shall pay the 
Developer all funds in the Improvements Fund until such time as the City has 
fully paid the Total Payment Amount to the Developer.  In such event, the 
Improvements Fund shall first be used to pay the Reimbursement Amount. 
 
 

ARTICLE IV 
DEFAULT AND REMEDY 

 
A. Payment Default 
 
The City agrees that its failure to either pay the Total Payment Amount by the 

Payment Date, or pay quarterly payments from the Improvements Fund, is an event 
of default (a “Payment Default”) and that the Developer shall be entitled to any and 
all of the remedies available in this Article or otherwise at law or equity. 
 

B. General Events of Default  
 

A party shall be deemed in default under this Agreement (which shall be 
deemed a breach hereunder) if such party fails to materially perform, observe or 
comply with any of its covenants, agreements or obligations hereunder or breaches or 
violates any of its representations contained in this Agreement. 
 

Before any failure of any party to perform its obligations under this Agreement, 
except a Payment Default, shall be deemed to be a breach of this Agreement, the party 
claiming such failure shall notify, in writing, the party alleged to have failed to 
perform of the alleged failure and shall demand performance.  No breach of this 
Agreement, except a Payment Default, may be found to have occurred if performance 
has commenced to the reasonable satisfaction of the complaining party within 30 days 
of the receipt of such notice.   

 
Upon a breach of this Agreement, the non-defaulting party, in any court of 

competent jurisdiction, by an action or proceeding at law or in equity, may secure the 
specific performance of the covenants and agreements herein contained, may be 
awarded damages for failure of performance, or both.  Except as otherwise set forth 
herein, no action taken by a party pursuant to the provisions of this Section or 
pursuant to the provisions of any other Section of this Agreement shall be deemed to 
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constitute an election of remedies; and all remedies set forth in this Agreement shall be 
cumulative and non-exclusive of any other remedy either set forth herein or available 
to any Party at law or in equity.  Each of the parties shall have the affirmative 
obligation to mitigate its damages in the event of a default by the other party. 
 

Notwithstanding anything in this Agreement which is or may appear to be to 
the contrary, if the performance of any covenant or obligation to be performed 
hereunder by any party (except for a Payment Default) is delayed as a result of 
circumstances which are beyond the reasonable control of such party (which 
circumstances may include, without limitation, pending or threatened litigation, acts of 
God, war, acts of civil disobedience, fire or other casualty, shortage of materials, 
adverse weather conditions [such as, by way of illustration and not limitation, severe 
rain storms or below freezing temperatures, or tornadoes] labor action, strikes or 
similar acts) the time for such performance shall be extended by the amount of time of 
such delay. 

 
 In addition to any other right or remedy available to Developer pursuant to this 
Agreement, in the event of a Payment Default or a material breach by the City under 
this Agreement which continues for 30 days after written notice to the City thereof and 
the City’s failure to cure or diligently proceed to cure such breach to Developer’s 
reasonable satisfaction, Developer shall have the right (but not the obligation), in its 
sole discretion, to exercise its rights with regard to mandamus, specific performance or 
mandatory permanent injunction to require the City to perform.  
 

 
ARTICLE V 

GENERAL PROVISIONS 

A. Time of the essence 
 

Time is of the essence of this Agreement. The parties will make every reasonable 
effort to expedite the subject matters hereof and acknowledge that the successful 
performance of this Agreement requires their continued cooperation, including, 
without limitation, subject to Developer’s compliance with all applicable laws, 
expeditiously processing permits and approvals to facilitate Developer’s timely 
procurement of all entitlements required for the Project.  
 

B. Notices   

Any notice sent under this Agreement (except as otherwise expressly required) 
shall be written and mailed or sent by rapid transmission confirmed by mailing written 
confirmation at substantially the same time as such rapid transmission, or personally 
delivered to an officer of the receiving party at the following addresses: 
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If to the Developer:  
 
  Ainbinder Heights LLC 
  c/o the Ainbinder Company 
  2415 W. Alabama, Suite 205 
  Houston, Texas 77098 
  Attn:  Michael C. Ainbinder 

 With copies to: 
 
 Trey Lary 
 Allen Boone Humphries Robinson LLP 
 3200 Southwest Freeway, Suite 2600 
 Houston, Texas 77027 
 
If to the City of Houston: 
 
 Director of Public Works and Engineering 
 City of Houston, Texas 
 P.O. Box 1562 
 Houston, Texas 77002 

 
Notice shall be deemed to have been received on the date such notice is personally 
delivered or three days from the date such notice is mailed or sent by rapid 
transmission.  Either party may change its address by written notice in accordance 
with this Section.  Any communication addressed and mailed in accordance with this 
Section shall be deemed to be given when so mailed, any notice so sent by rapid 
transmission shall be deemed to be given when receipt of such transmission is 
acknowledged, and any communication so delivered in person shall be deemed to be 
given when received for by, or actually received by, an authorized officer of the 
Developer or the City, as the case may be. 

C. Amendments and waivers  
 
Any provision of this Agreement may be amended or waived if such 

amendment or waiver is in writing and is approved by the Developer and the City. No 
course of dealing on the part of the Developer or the City nor any failure or delay by 
the Developer or the City with respect to exercising any right, power or privilege 
pursuant to this Agreement shall operate as a waiver thereof, except as otherwise 
provided in this Section. 

 
D. Invalidity   

In the event that any of the provisions contained in this Agreement shall be 
held unenforceable in any respect, such unenforceability shall not affect any other 
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provisions of this Agreement and, to that end, all provisions, covenants, agreements or 
portions of this Agreement are declared to be severable. 

E. Successors and assigns   
 
Developer may assign, without City consent, all or part of its rights (including 

the right to receive payments), duties and obligations under this Agreement to any 
lender; investor; escrow agent; affiliate, subsidiary, or related party of the Developer; 
or an owner or tenant of the Project. 

 
F. Exhibits, titles of articles, sections and subsections   

The exhibits attached to this Agreement are incorporated herein and shall be 
considered a part of this Agreement for the purposes stated herein, except that in the 
event of any conflict between any of the provisions of such exhibits and the provisions 
of this Agreement, the provisions of this Agreement shall prevail.  All titles or 
headings are only for the convenience of the parties and shall not be construed to have 
any effect or meaning as to the agreement between the parties hereto.  Any reference 
herein to a section or subsection shall be considered a reference to such section or 
subsection of this Agreement unless otherwise stated. Any reference herein to an 
exhibit shall be considered a reference to the applicable exhibit attached hereto unless 
otherwise stated. 

G. Applicable law   
 

This Agreement is a contract made under and shall, be construed in accordance 
with and governed by the laws of the United States of America and the State of Texas, 
and any actions concerning this Agreement shall be brought in either the Texas State 
Courts of Harris County, Texas or the United States District Court for the Southern 
District of Texas. 
 

H. Entire agreement   
 

This Agreement represents the final agreement between the parties and may not be 
contradicted by evidence of prior, contemporaneous, or subsequent oral agreements of 
the parties. There are no unwritten oral agreements between the parties. 
 

I. Term of Agreement   
 

The term of this Agreement shall commence on the date first above written and 
shall continue until the date of the completion of the Project and the payment to 
Developer of the Total Purchase Amount, plus Interest. 
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J. Approval by the parties   

 Whenever this Agreement requires or permits approval or consent to be 
hereafter given by any of the parties, the parties agree that such approval or consent 
shall not be unreasonably withheld or delayed. 

K. Counterparts   

 This Agreement may be executed in several counterparts, each of which shall be 
an original and all of which shall constitute but one and the same agreement. 

L. Interpretation   

 This Agreement has been jointly negotiated by the parties and shall not be 
construed against a party because that Party may have primarily assumed 
responsibility for the drafting of this Agreement. 

M. Conflicts with Ordinances   

The City and the Developer agree that any City ordinance, or regulation by any 
other agency over which the City has control, whether heretofore or hereafter adopted, 
that addresses matters that are covered by this agreement shall not be enforced by the 
City or the other regulatory agency within the property, and that the provisions of this 
agreement govern development of the property. 

N. Powers 

The City hereby represents and warrants to Developer that the City has full 
constitutional and lawful right, power and authority, under current applicable law, to 
execute and deliver and perform the terms and obligations of this Agreement, and all 
of the foregoing have been or will be duly and validly authorized and approved by all 
necessary City proceedings, findings and actions.  Accordingly, this Agreement 
constitutes the legal, valid and binding obligation of the City, is enforceable in 
accordance with its terms and provisions and does not require the consent of any other 
governmental authority. 

 
 [EXECUTION PAGES FOLLOW] 



 

IN TESTIMONY OF WHICH this instrument has been executed in multiple 
counterparts, each of equal dignity and effect, on behalf of the Developer and the City 
effective as of the date first above written. 

CITY: DEVELOPER: 

CITY OF HOUSTON, a Texas AINBINDER HEIGHTS, LLC, a Texas 
home-rule municipal corporation limited liability company 
 
 
 
By:   _______________________________ By: _________________________________ 
          
 

Attest: 

 
     
_________________, City Secretary 
 
  
 
 



 

EXHIBIT “A” 
 

DESCRIPTION OF PROPERTY 
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EXHIBIT “B” 
 

CONCEPTUAL SITE PLAN 
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EXHIBIT “C” 
 

LIST OF PROJECT IMPROVEMENTS 
(ELIGIBLE FOR REIMBURSEMENT) 
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EXHIBIT “D” 
ECONOMIC IMPACT AREA 
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